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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL (:IIRCUIT IN AND
FOR PALM BEACH COUII\ITY, FLORIDA

CA FLORIDA HOLDINGS, LLC, CASE NO.: 50-2019-CA-014681-XXXX-MB
Publisher of THE PALM BEACH POST,
DIVISION: AG
Plaintift,

V.

DAVE ARONBERG, as State Attorney of

Palm Beach County, Florida;, SHARON R.

BOCK, as Clerk and Comptroller of Palm

Beach County, Florida, \

Defendants.

. AMENDED RESPONSE AND MEMORANDUM OF LAW OF
PLAINTIFF CA HOLDINGS. LLC IN OPPOSITION.TO STATE ATTORNEY
DAVE ARONBERG’S AMENDED MOTIONFOR ATTORNEYS’ FEES UNDER
FLORIDA STATUTES SECTION 57.108

Plaintiff, CA Florida Holdings, LLC, publisherof 7he Palm Beach Post (“Plaintift” or the
“Newspaper”) submits this Amended Résponse.and Memorandum of Law in‘; Opposition to State
Attorney Dave Aronberg’s (“ Aronberg”) November 9, 2020 Amended Motioﬂ for Attorneys’ Fees
under Florida Statutes Section 57.105 [DE 50] (“Amended Motion”)."! For the reasons set forth
below, the Amended Motion should be denied, with prejudice.

INTRODUCTION

Aronberg’s November 9, 2020 Amended Motion for sanctions is l¢gally and factually

insufficientto meet the requirements of Section 57.105, Florida Statutes.

! While the Amended Motion references Florida Rule of Civil Procedure 1.525 in the introductory
paragraph, that Rule sets forth a deadline by which “[a]ny party seeking a judgment taxing costs,
attorneys’ fees, or both shall serve a motion[,]” but does not itself provide grounds to those fees or
costs. Rather, the Amended Motion is based upon, and seeks relief of sanctlons under, Florida
Statutes Section 57.105.
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Firsi, as a crucial threshold matter, the Amended Motion fails as a matter of law because

Aronberg did not comply with the strict:21-day safe harbor fotice requir*emelzﬁt set forth in Section.
57.105(4) prior. to filing his November 9; 2020 Amended Motion, which wéa.,s materially different:
than, and raised new arguments and cited record evidence not. included 1|n his first Motion for
Attorneys’ Fees (“FirstMotion”) served on June 8, 2020 and filed on July 1, 2020 [DE:35]. This
technical failure alone tequires the denial of the Amended Motion for sanctions,

Second, as to the ‘merits, the Amended Motion should be denied because, Afoiibérg; in his
official capacity as the State Attorney, was a proper party defendant ~ThexState Attomney ‘was
undisputedly an.interested party to the Newspaper’s action seeking accesssto grand jury records,
and.hé wéuld have had'the right to intervene in'the lawsuit ha‘d:héihot‘béeﬁInéljh]édiﬁ the:Complaint.
The State Attorney was at the very least a nominal defendant, Sanctions are inappropriate under
Section 57.105.

Third, the Amended Motion fails under Section'57.105 because Aronberg cannot meet the
burden for sanctions under the statute'andi¢afifiot demonstrate that Plaintiff’s claim, was so devoid.
of merit both on the facts and the law as 10 be complétely untenable, as required fo satisfy Section
57.105(1). Rather, the claim atisste, Count I of Plaintiff’s First Amended Complaint, is-exactly
the type of claim specifically excepted from sanctions under Section 57.1 0‘5'63)(a)5 as the Plaintiff’s
claim’was presentedio’the Court as a good faith arguiiient for the interpretaﬁén of existing lawor,
at least“the\establishment of new law; as ‘it applied to the ‘material facts, with. a reasonable.
expectation of success. In short, Plaintiff’s. claim was made and pursued in good faith and based
Final Judgment described Plaintiff’ s.arguments as “sincere,” “palatable and ;persua,sive” and noted.

this ‘was: a casé of “first impression” that “implicate[d] issues of constitutional import,” in the
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context of “genuine subjects.of public interest and concern . . . .” See, e.g., [DE 78, pp. 5, 11, 13].

Aronberg’s continued position (which he has declined to withdraw) that the Plaintiff’s claim was.

madein bad faith is squarely contradicted by: the Court’s Final Judgment and the.record.

Fourih, even if Aronberg'had met the technical 21-day safé harbor ‘n';otice requirement and.
could satisfy the heavy burden:under-the:statute, which he did not and.cannot, the:amount of fees:
sought by his counsel is not.supported by Florida law. Specifically, the contingency fisk'multiplier
that Aronberg’s counsel seeks caniiot be applied where, as here, the 6nly basisfor fees is Section
57,105, |

As set forth. in'more detail below, the Amended Motion sheuld be d:enj ed in its entirety.

BACKGROUND

1. On January 17, 2020; Plaintiff filed ‘s Fitst” Amended Complaint [DE.17]
(“Complaint”) against State: Attorney. Aronberg<and ‘the Clerk and Colnpfro]l'et of Palm Beach.
County, Florida, Sharon Bock (now Joseph' Abruzzo). (“Clerk”), for declaratory relief (Count I)
and relief under Florida. Statutes Seetion'905:27 (Count II), seeking fo obtain access to records
from the grand jury proceeding and criptinal prosecution of the late T effr"e‘y Epstein, a.convicted.
sex offender, by former State Attorney Barry Krischer: .

2. On January 24, 2020, Aronberg filed an Answerto Count.1 a,néd a Motion to Dismiss
Count 11 (“AronbergrAniswer”) [DE 22]2 |

34 Inhis Answer to Count I of the Complaint, Aronberg admitted that Plaintiff sought
but Defendants “have refused fo provide access to testimony, mi‘nute's’,_ and other evidence:

presented in 2006” inthe grand jury proceeding. Aronberg Answer, § 72 [DE 2].

2 The same day, the Clerk also filed an Answer to Count I and Motion to I;Dismjs’s' Count II [DE
24]. -
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4. On June 8, 2020, the Court entered an Order Granting the Defendants’ Motions fo
Dismiss Count IT of Plaintiff’s First Amenided Complaint With Prejudice! [DE 33]. The Ordér

specifically did not address the merits of Count 1.

5. On:July 1, 2020, Aronberg filed his First Motion seeking 'sangti'cjns against Plaintiff
under Florida Statutes Section 57.105. [DE 35]. ‘

6. OnJune'8,2020, prior fo filing his First Motion, Aronberg’s attorney (Douglas A.
Wyler, Esq.) sefved via email to Plaintiff’s counsel an unfiled copy of the First Motion with an
enclosure letter. The enclosure letter was-not filed along with the First.Moti }Qn' [DE 35], which has
no exhibits>

7. The June 8, 2020 énclosure létter accompanyifig the Eirst Motion (but fiot.the First
Motion itself) alleged in conclusory fashion. that Aronberg did’not have possession; custody, or
control of the grand, jury documeits sought by“Rlaintiff See [DE 45] af Ex. A. Importantly;
however; there was no evidence in the recofd toconfirm this allegation, an?d the First Motion did
not refute or even address the State*Atfemey’s ability to object to: or imipede attempts by the
other means,

8. Atthe time of Aronberg’s First Motion for sanctions, which he expressly admitted
was a “place:marker? miotion to the exteént he ultimately prevailed on the merits.* ho moticis for
summary-judgment had been filed and Aronberg had not served any af_ﬁda\jfit(s) or identified any

evidende relating to this matter or an§ allegations in the Complaint.

3 Aronberg later aftached the June 8,2020 enclosure letter as Exhibit A to his October 14, 2020
Response to Plaintiff’'s Memorandum of Law in Opposition to the State Attorney’s Fla. Stat.
Section 57.105 Motion (“Aronberg’s October 14, 2020 Reply”) [DE.45].
4 See Aronberg’s October 14, 2020 Réply [DE. 45], at 5, 13.
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9. On or:about'August 18, 2020, Aronberg:filed a Motion for Summary Judgment [DE

38] arid.an affidavit [DE-39] averring that he.did not have possession or control over the Epstein.

grand jury materials and had;no authority fo demand that the Clerk provide access to the materials,

"This was the first record evidence relating to Aronberg’s/lack of -poss'es‘sioh;ér. control of the grand.
jury materials sought by Plaintiff. Notably, Aronberg’s affidavit still di'd‘no%t refute or address the:
State Attorney’s ability to-object to or otherwise impede an attempt by Plaixitiffto séekgrand jury
documents.

10, On Qctober 21, 2020, Aronberg filed a motion to-set a ‘heaﬁng: on his Motion for
Summary Judgment [DE 47]. On that same date, Plaintiff filed a Notice 0% Dropping Party as to

}
Aronberg, dismissifig hitn from.the case [DE 48], |

11.  Nineteen days affer Plaintiff’ dismissed “Aronberg from the action by filing an
October 21, 2020 notice dropping Aronberg as a‘partyy[DE 48], on Nov_ember 9,2020, Aronberg:
filed his Amended Motion [DE :50], seeking sanctions under Florida Stéltutes Section 57.105
against.Plaintiff relating to-all fees and costs ificurred by Aronberg after Jujw_ 8, 2020.

12.  The Amended Motion, unlike his Eirst “place-marker” Mot oﬁ.ﬁl,e‘d on:July 1, 2020,
referenced Aronberg’s August 1872020 Motion for Summary Judgment and exhibits.

13.  Importantly, unlike his First Motion, which was served vi._a.»;z,em‘ail'upon, Plaintiff’s
counsel 21 days before filing, Aroriberg’s Amerided Motion was never served via afty method.of
delivery“before it'was filed on November 9, 2020.

14 On August. 12, 2021, Aronberg filed an Amended M‘emorandpm of Law in Support:
of his Aménded Motion for Attorneys’ Fees. [DE74]. |

15, As tothe Plaintiff's remaining claim against the Clerk; on A:pri-l 22, 2021, Plaintiff

filed a motion for summaty judgment against the Clerk as to. Count I of the[Complaint. [DE 58].
!
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16.  The hearing on the Plaintiff’s motion for summary judgment: against-the Clerk, as
to-Courit T of the Complaint took: place on October 22, 2021.

17. On December 20, 2021, the Court entered an order on Plaintiff’s motion for

summary judgment. Because the only other count of the Complaint, Count'IT, had been disposed.

of by Orderfiled June 7, 2020 [DE 33], the Court’s December 20, 2021. orde:r was.a final judgment

|
in the case (“Final Judgment™), [DE 78]. |
s

18.  OniJanuary 27, 2022, Plaintiff filed a notice of appeal as t’b_ the. Final Judgmieiit.
[DE 83]° |
19.  The evidentiary hearing on Aronberg’s Amended Motion for;-san,,cti'on’s is set on'the

Couit’s tén-week dockeét between Maich 14 and May 20, 2022. [BE 73].

MEMORANDUM OELAW

t
]
)
|
i
|
I

L. LEGAL STANDARD

Under Section 57.105, Florida Statutesythe Court may award. reasonable attorneys’ fees

'
!

only if it finds that a party or its attormney knewsor should have known that a ¢laim or defense when

1

initially preseritéd to-the Court-oF atany tite before trial was ot supported by material facts
necessary to establish the claim'or.défense, or would not be supported by the application of then-

existing law to those material facts. To-award sanctions, “the trial cour't-.mufistﬁ find that there were
no justiciable i§sues,of law or fact dnd that the losing party’s dttorney dlq fiot act in good faith
based ontherepresentations of his.or her client.”” Siegel v. Rowe, 71 So. 3d éosa 211 (Fla. 2d DCA
2011) (quotation omitted). |

t

Indeed, “[where there is-an arguable basis in law:and fact fora parfy ’s claim, .a trial court;

may not sanction that party under section 57.105.” Minto PBLH, ELC v. 1000 Friends of Florida,

> Although the Clerk had previously filed a motion to amend the Final Judgment on January 3,
2022 [DE 81], the Clerk withdrew the motion to ameénd on January 26, 2022 [DE 89].
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Inc., 228 So. 3d 147, 149 (Fla. 4th DCA 2017) (citing Kowallek'v: Rehm, 189 So. 3d.262, 26364
(Fla. 4th DCA 2016)) (émphasis added). Courts must apply Section 57.105 “with restraint to
ensure that.it servegits intended. purpose of discouraging baseless claims without casting  chilling

effect on use of the courtts.” MacAlister v. Bevis Constr., Inc., 164 So. 3d 773, 776 (Fla. 2d DCA

2015). |

Taking into account the amendments that broadened the statute after 1999, “Florida courts
have continuéd to caution that section 57.105 must be caréfully applied to ensuig:that it seives the
purpose for which it was.intended —to deter frivolous pleadings.” MC. LibertyLixpress, Inc. v. All
Points Servs:; Inc:, 252 So. 3d'397, 403 (Fla. 3d DCA 2018) (“Thus, an.awa_rd of fees under section
57.105 tequires iore than the movifig- party succeeding in dbtathing disiniissal GF the actiof. of
the entry of a summary judgmentiin its favor, . . . and a\party.does not Jaieéd to have.conclusive.
evidence to proveits case at'the-time of filing ini ofderto,avoid sanctions.. W’h{fere‘, a party réasonably
believes the factual basis forits claim exists, it'is.entitled to proceed with its claims and seek to
prove those facts, If attempts to proye those Fitts are fruitless, that is still niot cause. for sanctions
where the party’s initial belief was well-founded.”) (internal citations o’mitt’éjd). Thus, a voluntary

dismissal does: not_autorhatically €quate to sanctionable conduct.

Before awarding sanctions, the trial court must make “explicit findings” that “the action

was “frivolous.or so'dévoid of iefit both on the facts-and the law as.t6 be completely uitenable.”
|
€ :

the trial'court’s findings “niust be based on substantial competent ',evi'denceép'resented to. the court
at the:hearing on attorney’s fees or otherwise before the court and in the trial court record.” ‘Frust
Morig.; LLC v. Ferlanti, 193 So. 3d.997, 1001 (Fla. 4th DCA 2016). T‘h‘e't|r'i,a1 court “must make

ani Triquify: ifito- what the losing: party kiiew or should have known dirring the fact-establishment

|
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process, both before and after suit was filed.” See Chue v..Lehman; 21. So 3d.890, 891-92 (Fla.
4th DCA.2009) ¢
L. ARONBERG’S AMENDED MOTION MUST BE DENIED FOR FAILURE TO

COMPLY WITH THE. 21-DAY SAFE HARBOR PROVISION IN SECTION
57.105(4).

A, ARONBERG FAILED TO SERVE 21 DAYS PRIOR To FILING THE AMENDED

MOTION ASSERTING NEW ARGUMENTS In VIOLATION OFSECTION 57 105(41
l

Aronberg’s Amended Motion failed to comply with the 21-day not_ic,e provision Set forth

in Florida Statutes Section. 57.105(4) and, as a result, the Amended Mbti’on must. be denied

independently. comply with the 21-day safe harbor provision of Sectlon 57.105(4) as to the

|

Amended Motion. See Lago v..Kanie By Design, LLC, 120 So. 3d 73, 7\5§:(Fla;_ 4th DCA 2013)

(“We hold that if'a,party files a subsequent or amended motion for sanctions under section 57.105
and raises.an argument that was not raisedin the original motion for S,ectiori 57.105 sanctions, the
subsequent motion must independently.comply with the twenty-one-day "'f'Tsa’fe= harbor’ provision
of ‘section 57.105(4).”). :

\

filing it, alofie, redliires dénial o the Amerided Motion. See id: As. the Fqurth District Coutt of
Appeal.noted in'kago, “[t]o hold otherwise would allow a party to raise'a new ground for sanctions
in a subséquent motion under section 57105 without giving the other side the: opportunity to

i
t

withdrawsthé offending ¢laim or deféiise within twenty-orie days after rééeiving notice of the new

¢ There is at least one instance where Florida Epstein grand jury materials have been disclosed,
though who did so, when and how they were disclosed is not presently knoxgvn The: Umted States
Department of. Justice acknowledges that Florida Epstein srand jury maferials aré.in ifs possession.
See Plaintiff’s Motion for Summiary Judgment; § 76 [DE 58].
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ground for sanctions.” 120 So. 3d at 75; see also Moore v. Lstate of Albee by Benzenhafer, 239
S0.3d 192, 195, n.2 (Fla. 5th'DCA.2018):(court ¢ould not consider amended motion for séction.

57.105 fees because it raised additional grounds.for sanctions not raised in the defendant’s prior

motion for fees and there was “no indication that [defendant] complied with the twenfy-one-day
I
‘safe harbor’ provision of section 57.105(4)") (citing Lago, 120 So. 3d at 7{5); Phillips v. Garcia,

147'So. 3d 569, 572 (Fla, 3d DCA 2014) (also citing Lagd, and denying motion for section 57.105
) |

fees.on other grounds and “find[ing] it sighificaiit” that the defendarit’s motion-for 57.105 fees did

not allege qualified immunity—the defense which was successful on the merits=as a grounds for
) )
| z

entitlement to an award of fees). T

i

|
Because Aronberg’s barébones First Motion did not ificlude the substantive arguments fiof
cite any evidence later raised in the Amended Motion, Aforiberg was required to serve the
Amended Motion at least 21 days before filing same, in. order to give APIa'iﬁt'iff_the opportunity: to
withdraw-the count that remained against Aronberg (Count I). The Amendéd Motion was filed in
violation of Section 57.105(4) and should'be denied. ,
t
B: THE ‘COURT. CANNOT\WCONSIDER THE AMENDED MOTION FOR SANCTIONS
BECAUSE IT'WAS FILED AFTER ARONBERG WAS DISMISSED AS A PARTY FROM
THE ACTION. :

On November 9, 2020, Aronberg filed the Amended Motion Sce-léing sanctions -against

!
Plaintiff relating to*Count I of the Complaint against. him. However, the entire action, which

necessarily included Count I, was dismissed as to. Aronberg on October 2 1 2020, nineieen days
before Aronberg filed his Amended Motion. [DE 48, 50]. Becatuse, at the ﬁ'gne Aronberg filed the:
Amended Motion, Aronberg had already been dismissed as a party, :the’F Court does: not have:
jurisdiction over and cannot consider the later-filed Amended Motion, Sed Sidlosca.v. Olympus
liis. Co., 276 So. 3d 987, 989 (Fla. 3d DCA 2019) (“Because: entitlement|to fées was. prémised

upon a ‘motion for sanctions filed after the voluntary. dismissal, and it is-well-established that ‘a
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trial court has,continuing;jurisdiction:to consider a section 57.105 motion for sanctions only where
the motion. for sanctioii. was filed with the court béforé a voluntary dismissal, we:aré constrained

to.reverse and remand” the trial court’s award of fees under section 57.105) (quoting Lago, 120

So. 3d at 74, where the court stated that “[b]ecause appellee’s second motion for section 57.105
sanctions did not comply with the twenty-one-day ‘safe harbor’ -provision; of section 57.105(4),
the trial court erred in granting that moftion.”); see also Pino v: Bank of NiY., 121 $6¥8d 23, 42
(Fla. 2013) (in light of the 21-day safe harbor provision under Fed. R. Civ. P A, which is “nearly
identical” to and interpreted as Fla. Stat, § 57.105(4), the motion for sancécions at issue must be
submitted prior to dismissal of the claim for the court to have ju,risdicﬁc:,)n_‘, as the safe harbor
provisioi allows thé paity to withdiaw-the offénding pleading).

Plaintiff’s. prior dismissal .of Aronberg as a party means that the Court does not have
jurisdiction te consider the later-filed AmendedMotion for sanctions. As a result, the Amended

" Motion should be denied.
C. ARONBERG’S SELFE-DESERIBED “PLACE-MARKER” FIRST MOTION FOR

SANCTIONS. WAS INSUFFICIENT AND DID NOT ABSOLVE ARONBERG OF THE
REQUIREMENT T O SERVE THE AMENDED MOTION PRIOR To FILING.

Aronberg, specifically admitfed that his First Motion for sanctions gnder Florida Statutes
Section 57,105 was filed a$ a**place-marker” to “notify Plaintiff of the S_tafje_:_/&t'torn;e:y’,s»ini@ntifon
to seek sanctions should he prevail on the merits at a futue substantive hearing.” See Aronberg’s
October44,:2020 Reply [DE 45], at 5, 13 (“The 57:105 Motion, was filed . - to further put the.
Plaintiff.on notice that the State Aftorney would seek sanctions should he»pir.e'vail on the merits of
the lawsuit.?). ’

The First Motion for sanctions was insufficient under Section: 57. 150'5 when filed — 1t set
forth ho substaiitive arguments ds t6 why Count I of the Amended Complaint was. insupportable.

based on material facts in the record orthe:application of existinglaw to those facts. Rather, at the:

10

!
1
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time the First Motion was filed, there was no-evidence in.the record supporting the statement by

Aronberg’s counsel that it was impossible for him or. the State Attorney’s| Office to provide the-

decuments sought in the.Complaint.

Essentially, what Arenberg argued in his “place-marker” First M'o‘tj‘oh is that if he prevailed.

!

in defending the lawsuit, his attorneys” fees should be-awarded as sanctions against Plaintiff in his

favor.” There is no:such mechanism as a “place-marker” motion for sanctions: Offiérwise, any
defendant could file a threadbare and coriclusory “placé-marker” fotice of his-intént to seek fees

i
!

if he ultimately prevails, and then seek fees based on later-filed evidence-and arguments. A motion
! L

Motiot was fiot so supported, it fails underthie statute. Further; a§ explainécii,above, service of the
First Motion did not absolve. Aronberg of his obligation to,serve/the gAm'end;ad-'Moti'on, on Plaintiff
through counsel prior to filing the Amended Motién. The First Motibn‘c’annétbeva"‘plae‘e'_—mark,e‘r”
for the' mandated service of the Amended Motion under Section 57. 105(4). :
I STATE ATTORNEY ARONBERG'WAS A PROPER PARTY.

The material facts in thefecord at all times supported Plaintiff’s 'élejti'm against Aronberg.
When Count I was filed, and throughout the litigation prior to Aronberg’s d1 smissal,. Plaintiff had
a-good faith basis for undefstanding that the State Attorney’s Office hadeiith‘ejr-accesﬁs_ to, control
over, ot the ability o impifige, preveiit, or thwatt Plaintiff>s.attéipts to obtaiiﬁ public accéss to the
Epstein grand jury materials. See, e.g., Ferlanti, 193 So. 3d at. 1000 (reversiﬁing trial court’s award

1

of 57.105 fees for naming husband. as defendant in mortgage foreclosure proceeding, even though

husband. was never a signatory to mortgage or hote-and plaintiff made no such allegations, but

7 Aronberg’s “place-marker” First Motion appeared to be based erroneously on a, prevailing party
standard (see Reply, at 5, 13), whichris not the applicable standard forimposing sanctions expressly
set forth-in Section:57.105.

11
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there was at least.some triable set of facts:under which defendant could.have been liable); see also

Grove Key Marina, LLC v. Casamayor, 166 So. 3d 879, 885-86 (Fla. 3d DCA 2015) (affirming

denial of section 57.105 motion for fees even though lessees. prevailed in, defeating the county’s
! i

claim against them for unpaid taxes, as the law at issue was a compli"c‘a’i:e'd inatter, the county

“simply covered its bases,” and the county’s position that it could take remedial action against the:

lessees even after it became clear that the city, not the lessees, owed the taxes, “whil¢'fiovel, [was]

riot complétely uiireasonable.”).

Nowhere in-the record did Aronberg ever refute his office’s ability t(;'ij ect to-or otherwise
impede attempts by the Newspaper to seek grand.jury materials. _While Aron’b’erg"s August 18,
2020 affidavit filed with His Motiofi. fof Summary. Judgﬁiéﬁt averied "i[hzit he did. not have
possession or control over, the. Epstein grand jury mateials, hisaffidavit. was notably silent as to
whether the State Attorney could or would seek, to intervene in of object fo the- Newspaper’s
attempts to obtain the: Epstein:grand jury materials. See [DE-38, 39]. On October:21, 2020, when
Aronberg filed a motion to set a hearing o is"Motion for Summary 'Judgm}enta.Elaiﬂntiff"madcvth,e
strategic decision'to dismiss Atonbergasa party from the 'a"cti'on,, despite it's_till, having:a substantial
good faith basis to keep Aronbergifi the case.even at that point. See [DE 47, 48].*

As State Attorney,(Aronberg was notnamed in this action.solely as ja,;cus't_odian,of'thie grand

jury records, Rather, hé was a defendant in his official capacity beécause; his office has “as its

8 It is-also worth noting that while Aronberg alieged in:the June 8, 2020 enclosure letter to his First
Motion that his office did not have physical possession of the Epstein grand jury materials, he
névertheless- argued in that same. letter, relying on Seéction 905.27, that !the. Clerk should not
produce them. By taking a position against disclosure, Aronberg, in effect, e{ssened his right to the
Secrecy. of the Epstein grand j Jjury materials. Stated another way, Aronberg claimed the: statutory
right for the State: Attorney’s Office to;prevent access'to the Epstein grand ] Jury materials, a position
which actually supporfed the propriety of naming him,:in-his official capamty‘ as:d party defendant:
inthisaction.

12.
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primary interest the protection. of its grand jury system.” Jnre Grand Jury. Rroceedings, 832 F. 2d.

554, 559 (11th Cit. 1987) (italics in original). In that case, the federal government petitioned.a
Florida State Atfomey to.turn over state grand jury transcripts. In. opposition, the Broward County
State Attorney argued against their release, citing to Section 905.27. L‘ate‘jr; a federal grand jury,
served a subpoena upon.the same State Attorney seeking grand jury transcri_pjts. ‘The State Attorney
advised the federal court that he would produce the transcripts, t,he,reb;y- demonstrating that
irfespective of physical possession, he had legal authority to obtain and deii-ver»t11em pursuaiit to.
the subpoena. For these same reasons, State Attorney Aronberg, in hi§ ot?fﬁ'cia’I capacity, was a.
necessary party, at the very least as a nominal defendant. :

Plaiiitiff had a legitiniate and good faith basis to hame Aronberg i'n'hi § capacity asthe State-
Attorney as.a party defendant and toinclude him in the Iwsulty A the-publig official charged with
profecting the grand jury process, the State Atteffiey Was a necessary party, and he would have.
had the right to intervene as a defendant even if he was not.named as ~a;part>f'in the Complaint. As
the Court noted in the Final Judgment; the:State Attorney had been dismissed and “there have been
no, dftempts {0 .intervene in this caseyio take a position against disclosure” of the grand jury
materials. See [DE 78, pp. 2-3].

Further, even assufing the State Attorney did not have physical pbssess_ion@ Florida law
does not prohibit his office from requestifig ‘the Epstein grand. jury _fn‘atéﬁals- from the. Clerk.
Indeed, 4s the State Attorney is well aware, Florida Statutes Chapter 905. does not bar any State:
Attorney. from accessing grand jury materials, even after a defendant ha‘;s‘ been convicted and

sentericed.
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IV.  THE ISSUES RAISED IN.COUNT I OF THE COMPLAINT |WERE A MATTER
OF FIRST IMPRESSION, WERE NOVEL AND COMPLEX AND PRESENTED A
GOOD FAITH ARGUMENT FOR THE INTERPRETATION OF EXISTING LAW
OR ESTABLISHMENT OF NEW LAW, THUS SAVCTIONS ARE NOT
APPROPRIATE. ‘

A. ARONBERG CANNOT SATISFY THE REQUIREMENTS OF SEoHON. 57.105¢1).

Sanctions are plainly inappropriate under Section 57.105(1) where, as here, a good faith
basis exists for a proposed interpretation of the law applied to the nla’[el‘ifal facts. See. Fla. Stat.
§ 57.105(1). Nothing in the record suppofts Aronberg’s position that the'ﬁléwspaper:’s claim for
declaratory relief in Count I lacked good faith and ‘was unsupported by'ifact or law.” To the

3 ¢

“sincere,” “palatable and persuasive,” and rioted that the. Ne’w‘s‘papéi-’s pfosmoﬁ was supported. by
arguments. to advance its more expansive constmuctioh . .~ .”), p. 9 (“T:he- Newspaper provides
several passages from state and federal cases . . . %), p. 11 (“the conrt. acknowledges ‘the
Newspaper’s vibrant and sincere arguments”)r The Court went so far'.a,s;: to “commen(d] both
parties’ attorneys for their exceptional, oral and writteii preséntations.” Id.-at p. 13.

Moreover, the:Court noted.this was a case of “first impression,” which “implicate[d] issues
of constitutional import regarding the. historic tension between grand jury: secrecy and the First

Amendihent,” ifi the;context of “genuine subjects of public intérest and conceri.” Id. atp. 5. There:

9 Aronberg’s November 9, 2020 Amended Motion appears. to relate only to Count T .of the
Complaint (although, as set forth. above, no count was-pending against Aronberg as of October 21,
2020). While Count II alleged that the Newspaper has constitutional and statutory standing fo
overcome grand jury secrecy provisions “in furtherance of justice;” Count T, in contrast, did not
allege:a Section 905.27 private right of action. Iristéad, Count I sought declaratory relief under the
U.S. Constitution’s First Amendment and the Florida Constitution’s analogous provisions. As to:
Count I1, Plaintiff presented various reasoned arguments why Section 905. 27 createsa privateright.
of action in favor of the media on both constitufional and statutory grounds. See Plaintiff’s
Opposition.to Aronberg’s Mofion to Dismiss:Count IT of the First Amended Complaint; [DE.26]
at pp. 10-15. |
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is no basis. for Aronberg’s:position that Plaintiff’s claim was devoid of merit both on,the.facts and.
law as to be completely untenable, in this case of first impression| involvig important

constitutional issues. See MC Liberty Express, 252 So. 3d at 403. Where a claim presents: novel

and complex issues, such-as here, sanctions urider Section 57.105(1) are not appropriate. See:Grove
KeyMarina, LLC v. Casamayor, 166 So.3d 879, 885-86-(Fla. 3d DGA.‘ZOIS‘W). Requesting a ruling;
on an issue of first impression, by its very nature; is a good-faith effort to interpretor extend

éxisting law—and is fiot baseless or unsupported. It i§ Aronberg’s 'thtiﬂued position seekitig:

}
i

sanctions, not Plaintiff’s claim, that:is baseless.

Unlike the State Atforneyor the Clerk, who did not cite'to any case tlliati_p,rcViou,sly resolved
the issueés presented relating to the media’s implied private rightof action {Jnder Flérida Statutes
Section 905.27 (as alleged in Count IT) or for declaratoryrelief-fo obtain Ag‘rgand jury materials (as
alleged in Count, I), Plaintiff cited federal case-and, other state court c&se%s in. which the courts
granted disclosure of grand jury materials like\those sought here. Plainti’f:f appropriately relied
upon such authorities in its prior filings it this matter to argue that the Constitutional provisions
the Court to directthe release of the Epstein grand jury materials to-the Newspaper as a surrogate-
for the public, or to:requiré the Court to conduct an‘in camera examination of the same, to balance
jury secrecyn.See; e.g., First Amended Complaint [DE 17], at 15-19; Plaintiffs Opposition te:
Aronberg’s Motion to Dismiss Count II of the First Amended Cb‘m‘,plai’ﬁ’t [DE 26], at: 10-20;
Plaintiff s Memorandum of Law iii Opposition to Aronberg’s First 'M'oti'dn, [DE 43], at 5-7. In
short, Plaintiff proposed a good faith interpretation of exi’sti_ng_ law in sugbor,t— of its declaratory

telief elaim in Count 1.

15
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B. THE EXCEPTION FROM SANCTIONS UNDER SECTION 57.105(3)(A) APPLIES.
'HERE.

Even in the absence-of supportive law properly relied upon by Plaintiff, “aln award of fees

pursuant to section 57.105 is inappropriate when.a party makes a good-faith. effort to change an.
1

existing rule of law,” and in such & cifcuinistance; Section 57.105(3)(a) provides an explicit

exception from sanctions. See Cookv. Cook, 602 So.2d 644, 646 (Fla. 2d‘Ii)'CA 1999) (trial court
abused its discretion in awarding fees against plaintiff’s - attorney who sWoref; in-an‘affidavitthat he
filed a subsequent action in a good-faith effort to change: the law :regafrding, the doctrine: of
interspousal immunity to argue the court:should create an exception to'the dc;)ct_ri"n,é'-); Key Biscayne
Gateway Partiers, Ltd. v. Village Council for Village of Key Biscayre, 240‘{’80. 3d 84, 87 (Fla. 3d

DCA 2018) (reversing order of sanctions under 57,105 as‘good fafth'.a.(gurﬁcnt was presented. for
extension of existing law with reasonable expectation of suecess). |
Specifically, Section 57.105(3)(a) mandates that monetary sancti 0n§ shall Fiot be awarded.
if the court determines/fat the claim .or defense was initially
presented to the court-as agood faith argument for the extension;
miodification, or reversal of existing law or the establishment of new
law, as it applied’fo thewnaterial facts, with.a reasonable exp'efc:tatiOn
of success. !

|
t
!

Fla. Stat. § 57.105(3)(a) (emphasis added).
Atthe very least, Plaiiitiff provided a good-faith.argument forthe ext‘éans'i'on or modification
of existing Taw ‘or the establishment of new law, and thus sanctions are ino’t app,ropria’te under

Section, 57:105(3)(a). See also Final Judgment, pp. 12-13 (“Perhaps the circumstances presented

above willinduce the Legislature to amernid section 905.27 to grant the courts additional authority
or leeway in ruling on unique cases such as this one. . . . Until that time, this court is bound by the.

fundamental doctrines of statutory construction, separation of powers and siare decisis to rule

-according to het law as it exists today.”).
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The Amended Motion. for sanctions should be denied based on theexpress provisions of
Section.57.105(1)(a)-(b) and the exception.set forth in Section 57.105(3)(a).

V. THE AMOUNT OF FEES SOUGHT, INCLUDING A MULTIPLIER, IS NOT
APPROPRIATE. I

No amount of fees mdy bé awarded as sanctions uridei Se¢tion '5’-73.1»05. Evén assuming,
arguendo, that Aronberg somehow met the technical 21-day safe harbor-notice requirément and
could. satisfy the heavy burden under Section 57.105(1), which he did not_and cannot, the
contirigeiicy risk multipliet:sought by his counsel cannot be.applied as a métte”rﬁ-.of law.

The State Attorney’s counsel, Douglas A. Wyler, Esq., was hired s;pursuant fo a retainer
agreement, which is attached as Exhibit G to the Amended Motion [DE 50]. The. retainer
agreement provided that fees would be_pai’d to Mr. Wyler.and his firm only if attorneys’ fees were:
awarded to the Stafe Attorney pursuant to a court ordér. [DE.50], at Ex. G-(“You will not be liable
of fequired to pay any monies to our office unless we are successful in our representation of you
in-the above-referenced litigation and receiye a court order awarding attoméys." fees.”). However,
Aronberg did not file.a counterclaitn -or any-other affirmative claims se;e_kiin‘g monetary damages
in the litigation. And.the causes of action. in the Plaintiff’s complairits (for declaratory judgment
and for relief under Chapter 905, Florida Statutes) did not provide any basis for an award of
attorneys’ fees ordhe shifting of fees fora prevailing party. Thus, the only basis for attorneys™ fees
was through’sanetions under Section 57.105, Florida Statutes. :

It is. well-settled under Florida law that a contingency risk 'mu_'!lfijpl'ier,_, as sought by
Aronhberg’s counsel here, cannot be applied where the onily basis for fees i's'-s'lanc'tiohs undér Section
57.105, See, e.g., Swortz v. Southern Rainbow Corp., 603 So. 2d 107, 108. (Fla. 3d DCA 1992)
(“[W1hen a case is so.patently frivolous.as to cause counsel to represent his or her client for a fee

that is solely contingent upon a section. 57.105 récovety, it. cannot reasonably be. tréated as.

I7
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involving arisk that would support a multiplier.”) (citing Transflorida Bankv: Miller, 576 So. 2d
752, 754 (Fla. 4th DCA 1991)); s¢e also Richardson v. Meérkle, 646 So. 2d 289, 290 (Ela. 2d DCA

1994) (holding it was error to apply a contingency risk multiplier to an award. of fees based on

Section, 57.105, and reversing as to the amount of the multiplier); see also 1Wo]ﬁz v, Nazaire, 758

So.2d 730, 733 (Fla. 4th DCA 2000) (reversing and remanding trial. court?‘zs- award of fees-where:
court did not explan its reasons for award, using a multiplier, as the court 1s requiredto'state the:
ground ont which it justifies the enhancermient -or reduétion of fees):

The multiplier sought by Aronberg’s counsel cannot be-awarded as afmatterof'law,fBeyond
that, Plaintiff objects to any -and all amounts of fees sought by Aronberg’; counsel and.requires

strict proof of the réasonableness of those fees 4t the evidentiary heariig. No féees aré appropriate
under Section 57.105.

CONCEUSION

i

Based.on the 'foré_going, Plaintiff; CA'Florida Holdings, LLC, publisher of The Palm Beach
Post, respectfully requests that:the: Court deny State Attorney Dave Aronberg’s Amended Motion,
for Attorneys’ Fees in its entirety, with-prejudice, and grant such other and further relief as the
Court deems necessary or proper,
Respectfully s’ubmi’tt,e;d,,

‘GREENBERG TRAURIG, P.A:
Attorneys.for C4 qurjquoldings, LIC,
Publisher of The Palm Beach Post

/s/ Lauren Whetstone

LAUREN WHETSTONE

Florida Bar No. 45 192

‘MARK E. BIDEAU ‘

Florida Bar No. 564044

GREENBERG TRAURIG, P.A.

777 South Flagler Dnve Suité 300 East
West Palm Beach, EL 33401
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.

‘Tel.: 561.650.7900
whetstonelt@gtlaw.com
bideaurh@gtlaw.com
sandra.famadas@gtlaw.com
thomasd@gtlaw.com':
FLService@gtlaw:com

STEPHEN A. MENDELSOHN
Florida Bar No. 849324

GREENBERG TRAURIG, P.A.

401 East Las Olas Boulevard, Stite,2000
Fort Lauderdale, FL 3330

Tel.: 954.768.8225
nmendelsotins(@gtlaw €orm
smithl@gtlaw:com

MICHAEL J. GRYGIEL
(Admitted Pro Hae Vice)
‘GREENBERG TRAURIG, P:A.
54 State/Street, 6th.Floor
Albany, NY 12207

Tel.: $18:689.1400
arvgielm@gtlaw.com

NINA D: BOYAJIAN

(Admitted Pro Hac Vice)
GREENBERG TRAURIG, P.A.

1840 Century Park East, Suite 1900
Los Anggles, CA 90067

Tel.: 310.586.7700
bovajiann(@gtlaw.com.

riveraal@gtlaw.com

CERTIFICATE OE SERVICE

1 HEREBY CERTIFY that on this 24" day of February, 2022, a true-and correct copy. of
the foregoiiig has been filed with the Clerk of the-Court using the State of Florida e-filing system,
which will sénd .a noticé of electroni¢ service for all parties. of record herein.

/st Lauren Whetstone, Esq.
Lauren \thetSfOHC, Esq .
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